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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE 

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

 
Present:   Smti D.Boro,  

    Civil Judge, Dhubri.  

 

Title Appeal No. 36/2016 

21st day of May, 2019 

 

1) Amir Asmat Siddique and another .....................    Appellants. 

-Versus- 

          1) Shahjahan Ali and another       …………………….       Respondents. 

 

This appeal coming on this day (or having been heard on)  08-03-2019,21-05-2019 

  In the presence of: 

 

 Mr. A. R. Ahmed ......................   Ld. Advocate for Appellants. 

       Mr. B. K. Das            ....................    Ld. Advocate for Respondents. 

   

 And having stood for consideration to this day, the court delivered the following 

judgment:- 

    J U D G M E N T 

1. This first appeal has been preferred by defendants/appellants on being dissatisfied 

with the judgment and decree dated 06/10/2016 passed by learned Munsiff, 

Bilasipara in T.S. No.35/2010 whereby the Ld. Trial Court decreed the suit. 

2. Upon admission of the appeal for hearing, notices were issued to the respondents 

and original case record of T.S. No. 35/2010 was called for and received and the 

plaintiffs/respondents have appeared and contested the appeal.  
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3. The appellants filed this appeal on the following grounds : 

i) The Ld. Trial Court erred in law and facts in passing the impugned judgment and 

decree. 

ii) The judgment and decree is not inconformity with the pleading and evidence of 

the parties and the materials on record. 

iii)  The Ld. Trial Court decided the suit in preconceived mind and thereby came to 

erroneous decision. 

iv)  The Ld. Trial Court decided the issues mechanically without considering the 

pleadings and evidence. 

v)  The Ld. Trial Court while deciding Issue No.4 failed to look into the evidence of the 

parties. 

vi)  The Ld. Trial Court committed gross illegality in deciding Issue No.5. 6 & 7.  

vii)  The Ld. Trial Court should have held that the oral sale contract between the 

plaintiff and the defendant No.3 was not at all proved as required in law. 

viii)  The Ld. Trial Court over looked the time of execution of the gift deed No.2649 and 

sale deed No.2807 and also failed to examine the aspect of delivery of possession 

of the land allegedly sold to the plaintiff by the defendant No.3. 

ix)  The Ld. Trial Court failed to note that the identity of the land allegedly purchased 

by the plaintiff could not be established by the plaintiff and his witnesses.  

x) The Ld. Trial Court illegally put the burden to prove on the contesting defendants.  

4. That this is a suit for declaration of title and khas possession.  

5. The plaintiff’s suit in brief is that Osman Gani Mondal (father of the plaintiff) and 

Mokam Ali Mondal were owner and possessor of land measuring 2K-3L covered by 

Dag No.127(old), 173(new) of Kheraj Patta No.69/71 (Old), 247(new) at Chit 

Surjyakhata Debottar Hat Non-Agriculture within Bilasipara Town under Bilasipara 

Circle, Dhubri and is the A schedule land. By amicable partition between the brothers 
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namely, Osman Gani Mondal and Mokam Ali Mondal the ‘A’ schedule land was divided 

into two parts. The ‘B’ schedule land falls in the share of the Mokam Ali Mondal and 

Amir Asmat Siddique is a tenant in a room within ‘B’ schedule land under the 

defendant No.3. The defendant No.3 being legal heir of Mokam Ali Mondal had been 

realising rent from the defendant No.1. The defendant No.3 in need of money sold 

land measuring three lecha out of 2K-2L with a room of Assam Type C.I. Sheet house 

covered by Dag No.173, Patta No.69/71 (old), 247(new) within ‘B’ schedule land to 

the plaintiff by Regd. Sale Deed No.2807 dated 29-08-2006 and delivered possession. 

The land and shop room is the Schedule C. When the plaintiff informed the defendant 

No.1 in respect of ownership of the land of ‘C’ schedule land then defendant No.1 

replied that he got the land of ’C’ schedule by a gift deed No.2649 from his father 

defendant No.2 and defendant No.2 has got Bainapatra and power of attorney from 

the defendant No.3. The plaintiff has stated that the defendant No.1 has not acquired 

any right, title and interest over the suit land by virtue of gift deed. The defendant 

No.2 has got no right to execute gift deed. The defendant No.3 has no right to 

execute bainapatra and power of attorney in favour of the defendant No.2 as he has 

already entered into an oral contract to sell the C schedule land with shop-house to 

the plaintiff in first week of June 2001 receiving Rs.2000/- (Rupees two thousand) 

only. It was agreed that sale deed will be executed and registered later on. There 

was no written contract and no receipt in respect of the advance consideration 

money was taken. The plaintiff asked the defendant No.1 to vacate the suit land and 

shop house on 30-03-2010 but the defendant No.1 refused to vacate the same. 

Hence this suit. 

6. The defendant No.1 & 2 have filed their written statement and contended that the 

suit is not maintainable; there is no cause of action for the suit; suit is time barred; 

suit is under-valued. 
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7. Defendants contended that the defendant No.2 and his brother Mofidulla Siddique in 

the year 1996 with two separate sale deeds had purchased one part of ‘A’ schedule 

land attached to the ‘C’ schedule land though the said purchased land of the 

defendant No.2 and the ‘C’ schedule land long before  the said purchase was under 

the occupation of defendant No.2 as tenant wherein he had been conducting hotel 

and Motor Tyre business and on purchase, the defendant No.2 along with his brother 

Mofidulla Siddque have become the exclusive owner of the one part of the A schedule 

land attached to the ‘C’ schedule. The C schedule land since before the execution of 

the gift deed in favour of the defendant No.1 was under the occupation of the 

defendant No.2 sometime as a tenant and thereafter as power of attorney holder. 

While defendant No.2 was possessing the ‘C’ schedule land along with its structures 

as a tenant, the defendant No.3 in need of money approached the defendant No.2 to 

purchase the ‘C’ schedule land, accordingly defendant No.2 in pursuance of the 

proposal of the defendant No.3 performed all the necessary formalities towards the 

transaction of the sale but as it was not possible to effect the registration at once 

hence the defendant No.3 had caused a power of attorney done in favour of the 

defendant No.2 empowering him to look after and manage the estate as his own and 

also empowered to get the estate transferred in any manner in favour of any person 

and accordingly the defendant No.2 executed and gift deed No.2649 on 07/08/2006 

against the ‘C’ schedule land along with its structure attached therein and after its 

execution delivered the possession to the defendant No.1 and the defendant No.1 

accepted the delivered of possession of the said ‘C’ schedule land. It is submitted that 

the oral agreement between the plaintiff and the defendant No.3 in the year 2001 is 

totally false and manufactured. So the defendants prayed to dismiss the suit with 

costs. 
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8. Upon pleadings of the parties the learned trial court framed the following issues : 

1) Whether the suit is maintainable? 

2) Whether there is any cause of action for the suit? 

3) Whether the suit is under-valued? 

4) Whether the suit is barred by law of limitation? 

5) Whether the plaintiff has right, title and interest by virtue of sale deed No.2807 

dated 29-08-2006? 

6) Whether the gift deed No.2649 dated 07-08-2006, Bainapatra and power of 

attorney is illegal and invalid? 

7) Whether the plaintiff is entitled for khas possession of schedule ‘C’ land as well as 

shop room by evicting the defendant No.1 from thereon? 

8) Whether the plaintiff is entitled to a decree as prayed for? 

9) To what relief(s), the parties are entitled?      

9. Points for determination: 

1) Whether the plaintiff/respondent had been able to prove execution of sale deed 

No.2807 dtd.29/08/06 by defendant No.3 Azahar Ali?  

2) Whether the defendant No.1 & 2/appellants had been able to prove execution of 

power of attorney No.IV-192 dtd.03/07/01 by defendant No.3 in favour of 

defendant No.1? 

3) Whether the Ld. Trial Court eared in reaching the findings? 

10. Discussions , Reasons and decisions: 

11.  Point No.1, 2 & 3: 

12.  The plaintiff/respondent has claimed his ownership over C schedule land by virtue of 

sale deed No.2808 dtd.29/08/06 executed by defendant No.3 Azahar Ali in favour of 

the plaintiff. The defendant No.1 claims ownership over C schedule land by virtue of a 

gift deed No.2649 dtd.07/08/06 executed by his father defendant No.2 Zafarullah 
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Siddique in his favour. The original owner of C schedule land is defendant No.3. The 

defendant No.1 & 2 claims that defendant No.3 wanted to sell C schedule land to the 

defendant No.2 but due to lengthy procedure executed a Power of Attorney in favour 

of the defendant No.2 instead of executing a sale deed giving full power and control 

to dispose of the C schedule land to defendant No.2. Hence, the defendant No.2 

executed a gift deed in favour of his son defendant No.1 in respect of the C schedule 

land. I have seen that one sale agreement was also executed between the defendant 

No.3 and defendant No.2 to sell the C schedule land to defendant No.2 by defendant 

No.2. The date of execution of sale agreement and Power of Attorney is same 

i.e.03/07/01. The date of gift deed is 07/08/06. The date of sale deed by which the 

plaintiff claims to have purchased the C schedule land is 29/08/06. So, it can be seen 

that the gift deed was executed prior to the execution of the sale deed.   

13.  The validity of gift deed will depend on the validity of the Power of Attorney. If the 

defendant No.1 & 2 can prove that defendant No.3 had executed the Power of 

Attorney in favour of the defendant No.2 then only the gift deed No. 2649 

dtd.07/08/06 will have legal force. So, the defendant has to prove that the defendant 

No.3 has in fact executed the Power of Attorney in favour of the defendant No.2 for 

the C schedule land.  

14.  The plaintiff has to prove that the defendant No.3 has executed the sale deed 

No.2808 dtd.29/08/06 in his favour. If the defendant No.1 & 2 can prove that the 

defendant No.3 had executed Power of Attorney on 03/07/01 in favour of the 

defendant No.2 in respect of the C schedule land, then execution of sale deed 

No.2808 dtd.29/08/06 by defendant No.3 Azahar Ali in favour of the plaintiff will be 

illegal.  

15.  Now, let us see what evidences are adduced by both parties.  
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16.  Sale deed is a document which need not be attested. So, a sale deed has to be 

proved in the same manner by which an unattested document is proved (S.72 

Evidence Act). The contents of a document may be proved either by primary or by 

secondary evidence (S.61 Evidence Act). The plaintiff’s side had exhibited the 

certified copy of sale deed No. 2808 dtd.29/08/06 as Ext.1. Apart from examining 

himself as PW1, the plaintiff’s side had examined two independent witness and two 

official witness. The PW2 & 3 who are the independent witness though not present at 

the time of execution of sale deed No. 2808 dtd.29/08/06 have adduced evidence 

that the defendant No.3 Azahar Ali had sold the C schedule land to the plaintiff and 

executed sale deed in favour of the plaintiff. 

17.  The defendants’ side while trying to prove their plea had examined 5 Nos. of 

witnesses of which one is official witness and two are independent witness. The 

defendants’ side had examined Yusuf Ali as DW3 to prove the execution of Power of 

Attorney by the defendant No.2. DW3 Yusuf Ali said he was a witness to the Power of 

Attorney. But I have perused the certified copy of the Power of Attorney where there 

is mention of Yusuf Ali as witness No.2 but there is no place of signature of Yusuf Ali. 

There is one place of signature of one witness Abul Hussain who is examined by the 

plaintiff’s side as PW3. But PW3 Abul Hussain has denied of signing the Power of 

Attorney as witness. When one alleged witness to the Power of Attorney denies his 

signature in the Power of Attorney, the execution of the Power of Attorney becomes 

doubtful. Interestingly, the defendant No.3 is absent in the title suit who did not 

appear in the suit and the suit proceeded ex-parte against him. As the Power of 

Attorney becomes doubtful, hence its offspring the gift deed No.2649 dtd.07/08/06 

has lost its legality.   

18.  Hence, I find that the defendants’ side could not prove the execution of Power of 

Attorney by defendant No.3 in favour of defendant No.2 in respect of C schedule 
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land. Whereas the plaintiff had been able to prove the execution of sale deed 

No.2807 dtd.29/08/06 by defendant No.3 in favour of the plaintiff. Hence, I find that 

the Ld. Trial Court has not erred in reaching the findings. 

19.  The appellants have objected that Issue No.5, 6 & 7 had not been decided properly. 

It is already found above that the plaintiff/respondent had proved the sale deed No. 

2808 dtd.29/08/06 and the defendants/appellants had failed to prove execution of 

Power of Attorney. Hence, the Ld. Trial Court rightly decided Issue No.5, 6 & 

including the other issues that plaintiff has right, title and interest by virtue of sale 

deed No.2807 dated 29-08-2006 (Issue No.5) AND the gift deed No.2649 dated 07-

08-2006, Bainapatra and power of attorney are illegal and invalid (Issue No.6) AND 

the plaintiff is entitled for khas possession of schedule ‘C’ land as well as shop room 

by evicting the defendant No.1 from thereon (Issue No.7). 

20. In view of the above findings, title appeal is dismissed on contest with cost. The 

impugned judgment and decree dtd. 06/10/2016 passed by learned Munsiff, 

Bilasipara in T.S. No.35/2010 is hereby affirmed. No interference is required.  

21. Send back LCR along with a copy of judgment. 

22. Given under my hand and seal of this Court this 21st day of May, 2019. 

Typed by me— 

 

        D. Boro              D. Boro 

Civil Judge, Dhubri          Civil Judge, Dhubri 


